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  Lecture on Alternate Dispute Resolution (ADR)  
 (Part-8) 
                                        LL.B Semester VI-Paper VIth 
                     
 By: Dr. Upendra Nath 
                                      (Assist. Professor, Patna Law College) 
 

    Hello friends! 

  I hope you all are keeping yourself in good health. 

In our present session we will consider the basic concepts and 

procedures of "Arbitration”, being one of the key component 

of „alternate dispute resolution‟ (ADR), as provided under 

„Arbitration and Conciliation Act, 1996 {hereafter referred as 

„1996 Act‟}, aimed not only to ensure speedy justices to the 

concerned but abetting the processes towards resolution of 

disputes outside the state‟s formal adversarial systems of 

justice as well.  

 Friends, we understand that „Arbitration‟, is construe being 

the processes whereby any dispute get decided by one or more 

persons (the 'arbitrators', 'arbiters' or 'arbitral tribunal'), 

who renders the 'arbitration award'. The latter i.e an 

arbitration decision or award is legally binding on both sides 

and enforceable in the courts, unless and until all the 

concerned parties stipulate that such arbitration process and 

decision are non-binding.  

 Provision for Arbitration under the ‘1996 Act’  

 The 1996 Act repeals the earlier law on arbitration 

contained in the Arbitration Act, 1940, the Arbitration 

(Protocol and Convention) Act, 1937 and the Foreign 

Awards (Recognition and Enforcement) Act, 1961.  
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 The 1996 Act seeks to consolidate and amend the law 

relating to domestic arbitration, international 

commercial arbitration, enforcement of foreign 

arbitral awards and to define the law relating to 

conciliation, taking into account the UNCITRAL 

Model Law and Rules.  

 However, the said Model Law and Rules do not become part 

of the Act. Significantly, these have been considered as an aid 

to interpret the provisions of this 1996 Act.  

(Union of India v East Coast Boat Builders and Engineers 

Ltd., AIR 1999 Del 44).  

 Even though the 1996 Act may be considered as a long leap in 

the direction of ADR; yet, the decided cases under the 

Arbitration Act, 1940 have to be applied with caution for 

determining the issues arising for decision under the 1996 

Act.  

(Firm Ashok Traders v Gurumukh Das Saluja, (2004) 3 SCC 

155.) 

  Interpretation of the provisions of the 1996 Act should be 

independent and without reference to the principles 

underlying the Arbitration Act, 1940  

(Sundaram Finance Ltd v NEPC India Ltd, AIR 1999 SC 

565).   

 Basically, under the Arbitration Act, 1940, there was a 

procedure for filing and making an award a rule of Court i.e. 

a decree, after the making of the award and prior to its 

execution.  

 Since the object of the 1996 Act is to provide 

speedy and alternative solution to the dispute, the said 

procedure is eliminated in the 1996 Act.  
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 Even for enforcement of a foreign award, there is 

no need to take separate proceedings, one for deciding 

the enforceability of the award to make it a rule of the 

Court or decree and the other to take up execution 

thereafter. The Court enforcing the foreign award can 

deal with the entire matter in one proceeding.  

(Fuerst Day Lawson Ltd. v Jindal Exports Ltd., AIR 2001 SC 

2293).   

 

 Commencement of 1996 Act  

 Though the 1996 Act received the Presidential 

assent on 16 August 1996, but it, being a continuation of the 

Arbitration and Conciliation Ordinance, is deemed to have 

been effective from 25 January 1996 i.e. the date when the 

first Ordinance was brought in force.  

      (Fuerst Day Lawson Ltd. v Jindal Exports Ltd., AIR 2001 

SC 2293).  

 Therefore, the provisions of the Arbitration 

Act, 1940, will continue to apply to the 

arbitral proceedings commenced before 25 

January 1996.  

(Shetty‟s Construction Co. (P) Ltd. v 

Konkan Railway Construction, (1998) 5 

SCC 599).  

 Section 85 (2) (a) of the 1996 Act further provides that 

notwithstanding the repeal of the Arbitration Act, 1940, its 

provisions shall continue to apply in relation to arbitration 

proceedings which commenced prior to the coming into 
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force of the 1996 Act on 25 January 1996, unless otherwise 

agreed by the parties. 

  Section 21 gives the parties an option to fix another date 

for commencement of the arbitral proceedings. 

 Therefore, if the parties to the arbitration had agreed 

that the arbitral proceedings should commence from a 

day post 25 January 1996, the provisions of the 1996 

Act will apply. 

  In cases where arbitral proceedings had commenced 

before coming into force of the 1996 Act and are 

pending before the arbitrator, it is open to the parties to 

agree that the 1996 Act will be applicable to such 

arbitral proceedings.  

(Thyssen Stahlunion Gmbh v Steel Authority of India, (1999) 

SCC 334).  

 

 Domestic Arbitration  

 The expression “domestic arbitration” has not been defined in 

the 1996 Act.  

 The outcome of an arbitration which is held in India, shall be 

regarded as a domestic award under Part I of this Act and the 

processes involved is considered as a domestic arbitration 

under Sections 2(2) and 2(7)) of the Act itself.    

 Therefore, a domestic arbitration is one which 

takes place in India, wherein parties are Indians 

and the dispute is decided in accordance with 

substantive law of India (Section 28(1) (a)).  
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 Part I of the 1996 Act  

 Part I restates the law and practice of arbitration in 
India, running chronologically through each stage of 
arbitration, from the arbitration agreement, the 
appointment of the arbitral tribunal, the conduct of the 
arbitration, the award to the recognition and 
enforcement of awards. 

  Once the parties have agreed to refer a dispute to 

arbitration, neither of them can unilaterally withdraw 

from the arbitral process.  

 The arbitral tribunal shall make an award which shall 

be final and binding on the parties and persons 

claiming under them respectively (Section 35), and  

 such award unless set aside by a court of 

competent jurisdiction (Section 34), shall be 

enforceable under the Code, in the same 

manner as if it were a decree of the Court 

(Section 36).  

 Limited judicial intervention  

 Under the 1996 Act, there is no provision for reference to 

arbitration by intervention of the Court.  

 Section 5 of the 1996 Act provides for limited role 

of judiciary in the matters of arbitration, which 

is in consonance with the object of the Act to 

encourage expeditious and less expensive 

resolution of disputes with minimum interference 

of the Court  

(P. Anand Gajapathi Raj v P.V.G. Raju, AIR 2000 SC 1886).  
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 Arbitration Agreement  

 The existence of arbitration agreement is a condition 

precedent for the exercise of power to appoint an arbitrator 

under Section 11 of the 1996 Act.  

 The issue of existence and validity of the “arbitration 

agreement” is altogether different from the substantive 

contract in which it is embedded.  

 The arbitration agreement is separable from the other clauses 

of the contract and subsequently it survives annulment of the 

main contract itself.   

 The arbitration clause constitutes an agreement by itself. 

(Firm Ashok Traders v Gurumukh Das Saluja, (2004) 3 SCC 

155).  

 In cases where there is an arbitration clause, it is obligatory 

for the Court under the 1996 Act to refer the parties to 

arbitration in terms of their arbitration agreement (Section 

8).  

 However, the Act does not oust the jurisdiction of the 
Civil Court to decide the dispute in a case where parties 
to the arbitration agreement do not take appropriate 
steps as contemplated by Section 8 of the Act.   

 Similarly, the Court is to refer the parties to arbitration under 

Section 8 of the 1996 Act  

 only in respect to “a matter which is the subject 

matter of an arbitration agreement”.  

 Where a suit is commenced “as to a matter” which 

lies outside the arbitration agreement and is also 

between some of the parties who are not parties to 
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the arbitration agreement, there is no question of 

application of Section 8.  

 Here, the words “a matter” indicates that the entire 

subject matter of the suit should be subject to 

arbitration agreement.  

(Sukanya Holdings Pvt. Ltd. V Jayesh H. Pandya, 

(2003) 5 SCC 531).  

 Section 8 of the 1996 Act is attracted to only arbitrable 
disputes, which the arbitrator is competent or 
empowered to decide.   

 Illustration:  

 The parties agreed to refer the question of winding up a 

company to arbitration. However, the power to order winding 

up of a company is conferred upon the company court by the 

Companies Act. As the arbitrator has no jurisdiction to wind 

up a company, the Court cannot make such a reference under 

Section 8.  

(Haryana Telecom Ltd. v Sterlite Industries (India) Ltd., AIR 

1999 SC 2354).   

 The parties agreed to refer the question as to whether probate 

should be granted or not to arbitration. Since the judgement 

in the probate suit under the Indian Succession Act is a 

judgement in rem, such question cannot be referred to 

arbitration  

(Chiranjilal Shrilal Goenka v Jasjit Singh, (1993) 2 SCC 507).   

 The application under Section 8 of the 1996 Act can be filed in 

the same suit or as an independent application before the 

same Court. 



8 
 

 Ordinarily an application under Section 8 of the 1996 Act has 

to be filed before filing of written statement in the concerned 

suit.    

 But when the defendant even after filing the written 

statement applies for reference to arbitration and the 

plaintiff raises no objection, the Court can refer the 

dispute to arbitration.  

 The arbitration agreement need not be in existence before 

the action is brought in Court, but can be brought into 

existence while the action is pending. 

 Once the matter is referred to arbitration, proceedings 
in civil suit stands disposed of.  

 The Court to which the party shall have recourse to 

challenge the award would be the Court as defined in 

Section 2 (e) of the Act, and not the Court to which an 

application under Section 8 is made.  

(P. Anand Gajapathi Raju v P.V.G Raju AIR 2000 SC 

1886). 

 Where during the pendency of the proceedings before 
the Court, the parties enter into an agreement to 
proceed for arbitration, they would have to proceed in 
accordance with the provisions of the 1996 Act.  

 Illustration :  

 The High Court, in exercise of its writ 

jurisdiction, has no power to refer the matter to 

an arbitrator and to pass a decree thereon on the 

award being submitted before it.  

(T.N Electricity Board v Sumathi, AIR 2000 SC 1603).  
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 Interim Measures By The Court  

 The Court is empowered by Section 9 of the 1996 Act to pass 

interim orders even before the commencement of the 

arbitration proceedings.  

 Such interim orders can precede the issuance of 

notice invoking the arbitration clause.  

(Sundaram Finance Ltd v NEPC India Ltd, AIR 

1999 SC 565).  

 The Court under Section 9 merely formulates interim 

measures so as to protect the right under adjudication from 

being frustrated before the arbitral tribunal.  

(Firm Ashok Traders v Gurumukh Das Saluja, (2004) 3 SCC 

155). 

 If an application under Section 9 of the 1996 Act for interim 

relief is made in the Court before issuing a notice under 

section 21 of the Act, the Court will first have to be satisfied 

that there is a valid arbitration agreement and that the 

applicant intends to take the dispute to arbitration.  

 Once it is so satisfied, the Court will have 

jurisdiction to pass orders under Section 9 giving 

such interim protection as the facts and 

circumstances of the case warrant.  

 While passing such an order and in order to 

ensure that effective steps are taken to 

commence the arbitral proceedings the Court, 

while exercising the jurisdiction under section 9, 

can pass a conditional order to put the applicant 

to such terms as it may deem fit with a view to 
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see that effective steps are taken by the applicant 

for commencing arbitral proceedings.  

(Sundaram Finance Ltd v NEPC India Ltd, AIR 

1999 SC 565).   

 Once the matter reaches arbitration, the High Court would 

not interfere with the orders passed by the arbitrator or the 

arbitral tribunal during the course of arbitration proceedings.  

 The parties are permitted to approach the Court only under 

Section 37 or through Section 34 of the 1996 Act.  

(SBP and Co. v Patel Engineering Ltd., 2005 (3) 

Arb LR 285 (SC)).   

  

  {To Be Continued………}  

 

 


